Business Constituency position on the ICANN Evolution and Reform Process September 2002

Introduction

This paper covers selected Business Constituency (BC) input on the second implementation report from the ICANN Evolution and Reform Committee (ERC). The second report revised certain proposals in the first report. The papers can be found here:

http://www.icann.org/committees/evol-reform/first-implementation-report-01aug02.htm 

http://www.icann.org/committees/evol-reform/second-implementation-report-02sep02.htm 

Main recommendations in the second report 

ICANN Board
15 voting members
· 2 from the three SOs

· 8 from a nominating committee

· 1 CEO


6 non-voting liaisons
· 1 each 4 advisory committees

· 1 from IETF/IAB

· 1 At-large advisory committee

Nominating Committee

(5 service providers

4 technical

10 users

2 chairs

1 public sector)
18 voting members


· 1 gTLDs, registrars, ISP, IP

· 1 ccTLD registries,

· 2 BC (1 small, 1 big business) 

· 1 ASO, IAB/IETF, TAC, GAC 

· 1 civil society (from who?)

· 1 Academic (from who?)

· 5 At-large (when formed)


4 non-voting members
· chair

· past chair

· 2 technical delegates

Generic Domain Name Supporting Organisation (GNSO)

(Balance of votes ICANN contractees and users)
First year:  21

Later year: 15
4 votes always:

· 3 (2) gTLDS, registrars 

4  votes declining with new constituencies:

· 3 (2) ISP 

· 3 (2) IP, BC, non-coms

3 votes always:

· 3 from nominating committee

A loss of voting power for the business user and other users 

The key change here is a proposed diminution in the voting power of users within the new GNSO, in favour of the voting power of suppliers who have ICANN contracts. The  proposal is to give the gTLD registries and the registrars two votes each but one vote each to the other four constituencies. The three votes held by delegates from the nominating committee could in theory break a deadlock.

The rationale behind this shift of power to the suppliers with ICANN contracts is that their contracts may be affected by GNSO decisions. The ERC believes that a model of users potentially forcing change on suppliers is wrong. (This is in effect the model of today’s DNSO Names Council which gives equal votes to each recognised stakeholder.)

The BC rejects this model of “vested interests/users balance” because the BC believes the ERC has failed to appreciate economic and competitive reality. There is no evidence of any inappropriate requirement being forced on the registries/registrars. Indeed users have an interest in maintaining balance: all requirements are funded by the revenue streams from users.

– Domain name supply is not yet healthy competition

One of ICANN’s core responsibilities re-iterated by the ERC is to “Introduce and promote competition in the registration of domain names where practicable and beneficial in the public interest”.

Whereas ICANN has started to promote competition, the job is far from complete. A model of suppliers versus users or “vested interests/users balance” assumes that competition is already as near perfect as ICANN could achieve. It is not. 

Registry level competition – a long way to go

The supply of top-level domain names is today still provided by an oligopoly with one former monopolist remaining as dominate player (Verisign). Importantly that dominant player is the provider of dot com, the gTLD most sought after by users. Those businesses who have invested significant advertising dollars to build a brand in dot com are not free to leave this space.  Introduction of new gTLDs can be competition for new names; it isn’t competition to the established name. 

Limited proof of concept competition for new names has been introduced. The impact of this new space and the success of these new registries is awaiting evaluation. What competition means in this space isn’t well understood – of the 1.5m new names in dot biz and dot info, only some 25% are active websites. The dominant registry, Verisign, has stated that ccTLDs are their greatest competitor. Information from BC members does not bear that out. A survey of BC members tells us they typically register in country codes for defensive purposes, and as a complement to their dot com registrations. 

To provide the gTLD registries with greater potential ability to resist pro-competitive change is against the public interest.

Registrar level competition – evidence of restrictive practices

Competition in domain name registration is in a better position with a good number of competitive accredited registrars. However the current debate within ICANN on the transfer and deletion of names, shows that some registrars are using business practices to delay transfers, or to make the process difficult for users. Indeed one large registrar is under investigation by the US Federal Trade Commission. To provide those companies with greater potential ability to resist pro-competitive change is against the public interest.

Other comments

Three members per constituency

The BC welcomes the ERC proposal to allow three members per constituency to the new GNSO council in the first year. This adds to geographic diversity and shares work load. The BC proposes this should be the status quo and reviewed in one year to see if a 21 member council has proved to be too big. Assuming without evidence that 21 – the present size of the Names Council and the proposed size of the Board -  is too many, is premature and does not reflect experience. 

Board composition

The BC can accept a voting board of 15 members. The BC believes in the accountability of elected members and would prefer 9 were elected by the three supporting organisations and 5 from a nominating committee. 

The BC advises against a permanent set of 6 non-voting liaisons chiefly from the advisory committees. It raises questions of accountability and adds inflexibility should future advisory committees be established. A better model is for the Board to call upon the chairs of the advisory bodies to attend a board meeting when there is a relevant agenda point. Indeed the advisory bodies should also play this role for the SOs. An exception on permanent representation for the government advisory committee may be appropriate.

Nominating committee

The BC is willing to support a nominating committee to select a number of Board members. The BC suggests that just one ccTLD member is too few given the likely role of the nominating committee in appointing members to the proposed CCSO. The BC welcomes the decision to invite the BC to provide a member to the nominating committee to represent the interests of small business users and a member to represent the interests of larger business users. 

Timeline for selection of the initial nominating committee

The BC notes the proposal that organisations should nominate promptly following the ICANN meeting Shanghai October 31. There is a balance between speed and the quality of nomination following a period of outreach.

Policy development

The BC is broadly satisfied with the proposals on policy development and notes that perhaps the aspirational timelines are optimistic. Some flexibility will be needed and the BC cautions against writing the process into the by-laws.

Advisory committees including at-large

Subject to our comments above, the BC is broadly satisfied with the proposals on the advisory committees. 

Public outreach, ombudsman

The BC agrees with the proposals for public outreach.
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