Business Constituency Position Paper 

Reassignment of the dot net registry - May 2004  
Context

At its meeting in Rome, Italy, on 6 March 2004, ICANN's Board of Directors adopted resolution 04.18 on the dot net Registry Agreement Expiration Date and Initial Procedure for Designating Successor Registry Operator.
“Whereas, Section 5.1 of the .net Registry Agreement entered into between ICANN and VeriSign on 25 May 2001 provides that the agreement will expire no later than 30 June 2005 www.icann.org/tlds/agreements/verisign/registry-agmt-net-25may01.htm 

Whereas, Section 5.2 of the .net Registry Agreement obligates ICANN to adopt an open, transparent procedure for designating a successor Registry Operator by no later than one year prior to the end of the agreement, which would be 30 June 2004;

Resolved, [04.18] that in order to prepare for the designation of a transparent procedure by 30 June 2004, the Board authorizes the President to take steps to initiate the process as specified in Section 5.2 of the .net Registry Agreement for designating a successor operator for the .net registry, including referrals and requests for advice to the GNSO and other relevant committees and organizations as appropriate”.
The GNSO Council is requested to issue a consensus statement defining criteria and conditions to be applied in the selection of a successor registry operator.  In developing the scope of its recommendations, the GNSO should be guided by the example criteria listed in paragraph 5.2.4 (see annex).
Position of the Business Constituency

1. Competition
Competition is a key concern of users. The elements of competition in relation to registries are complex. As at end 2003 ICANN reports confirm there were 27.0m registrations in dot com, 4.5m registrations in dot net, and 5.1m registrations in the other open top-level domain names (3.0m dot org, 1.1m dot info, 1.0m dot biz). Thus dot com and dot net, under single ownership, represent an 86% market share. Market dominance like this is one indicator of competition; other significant indicators are market behaviour and the degree of inter-dependence in the sector. All three indicators are relevant to the re-assignment of dot net.
· Successor registry
The BC seeks an outcome that supports competition and a competitive environment. Users seek an effective and meaningful choice of suppliers. 
· Independence of registry and registrar
In the furtherance of competition, there should be separation between registry and registrar functions, consistent with other generic TLDs, and registration should be open to all accredited ICANN registrars.
2. Technical and financial stability 

· Selection criteria for successor registry 
It is important that the successor registry operator should have sufficient resources to provide a high quality service level for registrars and registrants. A set of technical, financial and policy criteria should be established in advance and then tenders requested in compliance with these criteria. 
· Diversity adds to stability

Consideration should be given to technical stability based on diversification in order to reduce the impact of any one supplier failure.
3. Marketing and continuity 

· Targeting

Dot net should remain an unrestricted domain but consideration could be given for it to be marketed as a space intended for a specific sector. 
· Grand fathering 
There are a number of businesses and individuals that have chosen to establish a presence in dot net and have invested in this. They therefore face significant cost to leave. They should not be penalised by any possible change in policy. Existing registrants in dot net should be entitled to remain there.
4. Policy compliance 

Dot net should comply with all consensus policies of ICANN, both existing, and any which are developed in the future. 

· UDRP 
Mandatory acceptance of the ICANN UDRP and any related changes as they develop.
· WhoIs 
There should be an open and effective WhoIs capability, consistent with the consensus ICANN policy and related criteria.  As changes are made in the consensus ICANN policy in this area, dot net should be required to maintain consistency in implementation of the consensus policy. 

· Policy development
Policy development for dot net should continue to take place in an open bottom up process, which enables input from the full Internet community.
Annex 1
§ 5.2 of the current .net Registry Agreement

5.2.1 Not later than one year prior to the end of the term of this Agreement, ICANN shall, in accordance with Section 2.1, adopt an open, transparent procedure for designating a successor Registry Operator. The requirement that this procedure be opened one year prior to the end of the Agreement shall be waived in the event that the Agreement is terminated prior to its expiration.

5.2.2 Registry Operator or its assignee shall be eligible to serve as the successor Registry Operator and neither the procedure established in accordance with subsection 5.2.1 nor the fact that Registry Operator is the incumbent shall disadvantage Registry Operator in comparison to other entities seeking to serve as the successor Registry.

5.2.3 If Registry Operator or its assignee is not designated as the successor Registry Operator, Registry Operator or its assignee shall cooperate with ICANN and with the successor Registry Operator in order to facilitate the smooth transition of operation of the registry to successor Registry Operator. Such cooperation shall include the timely transfer to the successor Registry Operator of an electronic copy of the Registry Database and of a full specification of the format of the data.

5.2.4 ICANN shall select as the successor Registry Operator the eligible party that it reasonably determines is best qualified to perform the registry function under terms and conditions developed pursuant to Subsection 4.3 of this Agreement, taking into account all factors relevant to the stability of the Internet, promotion of competition, and maximization of consumer choice, including without limitation: functional capabilities and performance specifications proposed by the eligible party for its operation of the registry, the price at which registry services are proposed to be provided by the party, the relevant experience of the party, and the demonstrated ability of the party to manage domain name or similar databases at the required scale.

5.2.5 In the event that a party other than Registry Operator or its assignee is designated as the successor Registry Operator, Registry Operator shall have the right to challenge the reasonableness of ICANN's failure to designate Registry Operator or its assignee as the successor Registry Operator pursuant to Section 5.9 below. Any such challenge must be filed within 10 business days following any such designation, and shall be decided on a schedule that will produce a final decision no later than 60 days following any such challenge.
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