Statement on behalf of the Elected Representatives of the 

Commercial and Business Users Constituency

Litigation against ICANN
Let me open by stating that in my day job in telecommunications regulation, I am acutely aware of the commercial motivations for incumbent monopolists or organisations with significant market power to litigate against those who stand in the way of their exercising, leveraging and maximizing the unilateral benefits that are afforded a monopolist, if left unchecked. The commercial benefits – read profits – of extracting monopoly rents from a market unable to exercise consumer choice, far exceed those likely to be captured in a competitive environment where profits reflect a voluntary value exchange through a willing expression of consumer choice. Retaining those monopoly benefits and extending them, is entirely commercially rational, as is any effort to weaken and undermine, to render impotent, any organisation that might stand in the way. 

We have been told and can observe:

1. that litigation is severely draining of the resources – both financial and human – of ICANN;

2. that ICANN is struggling to achieve its objectives – despite its willingness;

3. that there is a resistance to simply seeking higher funding from the users of the Global Internet via registrars;

4. that there are members of the international community who are highly critical of ICANN’s performance and role and are actively championing for the elimination of ICANN in favour of moving the functions currently undertaken by ICANN and combining those functions with a raft of other functions under the auspices of another organisation, such as the United Nations, ITU or under direct Governments control

additionally

5. ICANN’s role and performance is evolving and continuously improving.

6. ICANN is a young organisation.

7. Today ICANN is transitioning the technical management of critical Internet resources – names and numbers – from an American and US Government centric model to a global one.

8. The US Government, through its agency the Department of Commerce, and in the very real form of the MOU, to which the US DOC is a signatory, is today still very much involved in and interested in the success of this transition and evidenced by the fact that ICANN’s function has not yet been fully transitioned to the Global community.

Thus, given:

1. the central role of the US DOC in transitioning the technical management of Internet names and numbers through the establishment of a successful ICANN;

2. the fact that the DOC, through the MOU, has a continuing interest in Verisign’s contract with ICANN;

3. the strong commercial incentives driving Verisign as a monopolist with significant market power, with the ability to devote considerable resources to their litigation; and

4. that the outcome of this litigation will materially affect and shape ICANN going forward and hence the opportunity for the Global Internet community to effectively participate in the technical management of Internet names and numbers.

Then given that there is to be litigation, the outcome of this litigation must result in greater certainty and stability for a successful ICANN. Any other outcome will only threaten ICANN’s legitimate continuance and leave open the probable elimination of the unique model of Global participation in a private-sector-led, bottom up, consensus decision making, that is ICANN.

Thus we suggest that the US Government owes it to itself and the Global Internet Community to ensure that the transition from a US-Government controlled Internet to an independent, globally-operated entity continues as ICANN evolves from its creation to maturity.

And further, because ICANN is still in transition, we respectfully call upon the US DOC to explicitly, publicly and without restriction support ICANN’s effort to defend itself in the face of this current and any future litigation.  That includes assisting the funding of the litigation so that ICANN’s budget does not largely disappear as a result of fighting such lawsuits.

Thank you

Grant Forsyth

Elected BC Representative on GNSO

5 March 2004, Rome, Italy

